
BEFORE THE BOARD OF COUNTY COMMISSIONERS
FOR COLUMBIA COUNTY, OREGON

In the Matter of Claim No. CL 07-07
for Compensation under Measure 37
submitted by Clay and Lorraine Dawson

)
)
) Order No. 3I-2007

WHEREAS, on September 12,2006, Columbia County received a claim under Measure
37 (codified at ORS 197.352) and Order No. 84-2004 from Clay Maron Dawson and Lorraine
Marie Dawson (the "Claimants"), for property having Tax Account Number 4225-030-01200;
and

WHEREAS, according to the information presented with the Claim, Claimants have
continuously had an interest in the property subject to CL 07-07 since December 22,1991; and

WHEREAS, the 8.85-acre property has been zoned Rural Residential-5(RR-5) since
1985; and

WHEREAS, in 1997 Columbia County permitted lot sizes as small as two acres in the
RR-5 zone under certain circumstances, including connection to a community water system; and

WHEREAS, pursuant to Columbia County Zoning Ordinance (CCZO) provisions that
were adopted in 1999,the minimum parcel size in the RR-5 zone is now five acres; and

WHEREAS, Claimants claim that CCZO 20t,2I0 and 604.I have restricted the use of
the property and have reduced the value of the property by $325,000; and

WHEREAS, Claimants desire to divide the property to create one 4.85 acre parcel and
two 2 acre parcels; and

WHEREAS, pursuant to Measure 37, in lieu of compensation the Board may opt to not
apply (hereinafter referred to as "waive" or "waiver") any land use regulation that restricts the
use of the Claimants' propefty and reduces the fair market value of the property to allow a use
which was allowed at the time the Claimants acquired the property;

NOW, THEREFORE, it is hereby ordered as follows:

1 The Board of County Commissioners adopts the findings of fact set forth in the Staff
Report for Claim Number CL 07-07, dated February 26, 2007, which is attached hereto
as Attachment I, and is incorporated herein by this reference.
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2 In lieu of compensation, the County waives CCZO 202, 210 and 604.1 to the extent
necessary to allow the Claimants to divide the property into two approximately three acre
parcels, provided that the Claimants meet the 2 acre go-below community water system
criteria.

3. This waiver is subject to the following limitations:

A. This waiver does not affect any land use regulations promulgated by the State of
Oregon. If the use allowed herein remains prohibited by a State of Oregon land
use regulation, the County will not approve an application for land division, other
required land use permits, or building permits for development of the property
until the State has modified, amended or agreed not to apply any prohibitive
regulation, or the prohibitive regulations are otherwise deemed not to apply
pursuant to the provisions of Measure 37.

B. In approving this waiver, the county is relying on the accuracy, veracity, and
completeness of information provided by the Claimants. If it is later determined
that Claimants are not entitled to relief under Measure 37 due to the presentation
of inaccurate information, or the omission of relevant information, the County
may revoke this waiver.

Except as expressly waived herein, Claimants are required to meet all local laws,
rules and regulations, including but not limited to laws, rules and regulations
related to subdivision and partitioning, dwellings in the forest zone, and the
building code.

This waiver is personal to the Claimants, does not run with the land, and is not
transferable except as may otherwise be required by law.

By developing the parcel in reliance on this waiver, Claimants do so at their own
risk and expense. The County makes no representations about the legal effect of
this waiver on the sale of lots resulting from any land division, on the rights of
future land owners, or on any other person or property of any sort. By accepting
this waiver, and developing the property in reliance thereof, Claimants agree to
indemnify and hold the County harmless from and against any claims arising out
of the division of property, the sale or development thereof, or any other claim
arising from or related to this waiver.
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.., 4 This Order shall be recorded in the Columbia County Deed Records, referencing the legal
description which is attached hereto as Attachment2, and is incorporated herein by this
reference, without cost.

Dated this

Approved as to form

day of nlfuJ .2007

BOARD
FOR OL

COMMISSIONERS
o

Bemhard,

Anthony Commissioner

J

7a

By:

By: -5,^Z,h^Kp^-
Office of the County Counsel

By

By:
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DATE:

FILE NUMBER:

Christopher & Kimberly Jory
33050 Stonebrook Drive
Warren, OR 97053

CLAIMANTS/OWNERS: Clay Maron Dawson
Lorraine Marie Dawson
55023 Leberg Rd
Warren, Oregon 97053

SUBJECT PROPERTY

PROPERry LOGATION: 55023 Leberg Rd
Warren, OR 97053

TAX ACCOUNT NUMBER:

ZONING:

),,,

REQUEST: To divide the parcel into two 2-acre and one 4.85-acre parcels for
residential development.

CLAIM RECEIVED: September 12,2006

180-DAY DEADLINE: Marchg,2007

NOTICE OF RECEIPT OF GLAIM: Notice of the receipt of claim was mailed to neighboring property
owners on December 18,2006. Responses have been received from:

ATTACHMENT 1

COLUMBIA COUNTY
LAND DEVELOPMENT SERVICES

Measure 37 Glaims

Staff Report

February 26,2007

cL07-07

4225-030-01200

Rural Residential-5 (RR-s)

8.85 acres

Vernon Reynolds
33300 Stonebrook Drive
Warren, OR 97053

The Jorys requested a hearing before the Board of County Commissioners.

BOC REVIEW DATE: March7,20O7

I. BAGKGROUND:
The subject property includes 8.85 acres developed with a single-family dwelling and an outbuilding. Claimants
acquired an undivided 114 interest in the property on December 22,1997 from W.T. Dawson and Joyce



Ruthelene Dawson. They obtained full deeded interest on January 8'h 1999. According to the claimants, the
oroperty has been in the family since 1975, when their sister purchased the property.

APPLICABLE CRITERIA AND STAFF FINDINGS

MEASURE 37
(1) lf a public entity enacts or enforces a new land use regulation or enforces a land use regulation
enacted prior to the effective date of this amendment that restricts the use of private real property or
any interest therein and has the effect of reducinq the fair market value of the property, or any interest
therein, then the owner of the property shall be paid just compensation.

(2) Just compensation shall be equal to the reduction in the fair market value of the affected property
interest resulting from enactment or enforcement of the land use regulation as of the date the owner
makes written demand for compensation under this act.

A. PROPERTY OWNER AND OWNERSHIP INTERESTS:
1. Current Ownership: The claimants supplied information supporting their claim that Clay

Maron Dawson and & Lorraine Marie Dawson are the fee title owners of the subject
property.

2 Date of Acquisition: Claimants first acquired an interest in the property via Bargain and Sale
Deeds dated December 22,1997 and recorded in the Columbia County Deed Records at 98-00093
and 98-00094 on January 6, 1998. Staff used December 22, 1997 as the date of acquisition for the
purposes of evaluating this claim.

B. LAND USE REGULATIONS IN EFFECT AT THE TIME OF ACQUISTITION
'he property was zoned RR-S in 1984. At the time the RR-S zoning designation was applied, property with

dccess to a community water system could be divided into parcels as small as two acres. The property did not
have community water service when claimants acquired the property in 1977, but could have sought and
obtained access to a community water district ie by annexing to the nearby Warren Water District

C. LAND USE REGULATION(S) APPLICABLE TO SUBJECT PROPERTYALLEGED TO HAVE REDUCED
FAI R MARKET VALUE/E FFECTIVE DATES/CLAI MANTS E LIG I B I LITY
ln 1999, the county amended the provisions of the RR-S zone to prohibit the creation of new lots or parcels
smaller than five acres in size. The claimants assert that the changes in the rural residential zoning provisions
reduced the fair market value of the property by eliminating their ability to divide their parcel into smaller than
five acre parcels. Accordingly, based on the claim, it appears that the county standards that clearly prevent the
claimants from developing the property as desired are:

cczo 201
cczo 210

cczo 604.1

General requirement that all development conform with the zoning ordinance
Prohibiting land divisions into lots or parcels smaller than the minimum parcel size

required in the applicable zoning district
Establishing the five acre minimum parcel size standard in the RR-S zone

D. CLAIMANT'S ELIGIBILITY FOR FURTHER REVIEW
Claimants acquired an interest in the property before the current provisions of the RR-S zone became
effective. Therefore the Claimants may be eligible for compensation and/or waiver of the cited regulations
under Measure 37.

E. STATEMENT AS TO HOW THE REGULATIONS RESTRICT USE



The Claimants states that they cannot divide the property as proposed due to the county's S-acre minimum
oarcel size standard. Staff concedes that CCZO 201,210, and 604.1 can be read and applied to "restrict" the
ise of claimants' property within the meaning of Measure 37.

F tr\/lntrNtntr ntr ptrnl rntr n FAIR t\TAPKtrT \/AI I Itr
1. Value of the Property as Regulated.
The claimants submitted a Measure 37 appraisal report that estimates the value of the current property as
$250,000. Staff uses the appraisal value for the purposes of estimating the value of the property as regulated

2.Yalue of Property Not Subject to Cited Regulations:
The appraisal document submitted by claimants includes hypothetical appraisalvaluations assuming the land
is divided in to three parcels.
Hypothetical2.00 acre site with existing dwelling and site improvements as $225,000
Hypothetical2.Q0 acre parcel, as a legal building site as $150,000
Hypothetical 4.85 acre parcel, as a legal building site as $200,000

ln addition, claimants submitted appraisal copies of real estate listings showing that sales prices for
undeveloped two-acre rural residential parcels are between $1 15,000 and $135,000 and developed rural
residential land is between $181 ,000 and 359,900. Claimants appear to allege that if their property is divided,
the property would be worth approximately 9325,000.

3. Loss of Value lndicated in the Submitted Documents is:
The claim alleges a total reduction in value of $325,000.

While staff does not agree that the information provided by the claimants is adequate to fully establish the
current value of the property or the value of the property if it was not subject to the cited regulations, staff

,oncedes that it is more likely than not that the property would have a higher value if divided into parcels
Jeveloped with single family dwellings than a g.gS-acre developed with J single family dwelling. Neighbors
have identified access, sanitation and water quality concerns as a basis for challenging the valuation
information presented by the claimants.

Staff notes that value estimates presented by claimants assume that the resulting lots will be developed with
dwellings prior to sale to third parties. lf the subject property is merely subdivided and then sold as
undeveloped parcels, there is a significantly lower value, as the attorney general opinion concludes that while
the claimants themselves may avail themselves of the benefits of Measure 37 and develop the property
according to the regulations in place at the time of acquisition, that benefit is not transferable.

G. COMPENSATION DEMANDED: $325,000. per page 1 of the ctaim.

(3) Subsection (1) of this act shall not appty to land use regulations:
(A) Restricting or prohibiting activities commonly and historically recognized as public nuisances
under common law. This subsection shall be construed narrowly in favor of a finding of compensation
under this act;
(B) Restricting or prohibiting activities for the protection of public health and safety, such as fire and
building codes, health and sanitation regulations, solid or hazardous waste regulations, and pollution
control regulations;
(C) To the extent the land use regulation is required to comply with federal law;
(D) Restricting or prohibiting the use of a property for the purpose of setting pornography or
performing nude dancing. Nothing in this subsection, however, is intended to affect or aiter rigtrts
provided by the Oregon or United States Gonstitutions; or



(E) Enacted prior to the date of acquisition of the property by the owner or a family member of the
owner who owned the subject property prior to acquisition or inheritance by the owner, whichever
rccurred first.

The minimum parcel size standards for the RR-5 zone do not fall under any of these exceptions.

Staff notes that other siting standards, fire suppression requirements, access requirements and requirements
for adequate domestic water and subsurface sewage, continue to apply as they are exempt from
compensation or waiver under Subsection 3(b), above. lf the proposed parcels cannot be adequately served
by public access or by a subsurface sewage disposal system, the land division and subsequent residential
development will not be approved. However, the zoning provisions that claimants seek to waive do not
implicate health and safety regulations, if access to a community water system can be obtained.

(4) Just compensation under subsection (f ) of this act shall be due the owner of the property if the
land use regulation continues to be enforced against the property 180 days after the owner of the
property makes written demand for compensation under this section to the pubtic entity enacting or
enforcing the land use regulation.

Should the Board determine that the Claimants have demonstrated a reduction in fair market value of the
property due to the cited regulations, the Board may pay compensation in the amount of the reduction in fair
market value caused by said regulation or in lieu of compensation. Modify, remove, or not apply CCZO
Sections 201, 210, 604.1.

(5) For claims arising from land use regulations enacted prior to the effective date of this act, written
demand for compensation under subsection (4) shall be made within two years of the effective date of
this act, or the date the public entity applies the land use regulation as an approval criteria to an
'pplication submifted by the owner of the property, whichever is later. For ctaims arising from land use
6gulations enacted after the effective date of-this act, wriften demand for compdnsation under

subsection (4) shall be made within two years of the enactment of the land use regutation, or the date
the owner of the property submits a land use application in which the land use regulation is an
approval criteria, whichever is later.
The subject claim arises from the minimum lot size provisions of the RR-S zoning regulations which were
enacted prior to the effective date of Measure 37 on December 2, 2004. The subject claim was filed on
September 12, 2006, which is within two years of the effective date of Measure 37.

(8) Notwithstanding any other state statute or the availability of funds under subsection ({0) of this act,
in lieu of payment of just compensation under this act, the governing body responsible for enacting
the land use regulation may modify, remove, or not to apply the land use regulation or land use
regulations to allow the owner to use the property for a use permifted at the time the owner acquired
the property.

Should the Board determine that the Claimants have demonstrated a reduction in fair market value of the
property due to the cited regulations, the Board may pay compensation in the amount of the reduction in fair
market value caused by said regulation or in lieu of compensation, modify, remove, or not apply CCZO
Sections 201,210 and 604.1.

III. STAFF RECOMMENDATION:

Based on the above findings, staff concludes that the claimants have met the threshold requirements for
proving a Measure 37 claim.



The following table summarizes staff findings concerning the land use regulations cited by the Claimants as a
-basis for their claim. ln order to meet the requirements of Measure 37 for a valid claim the cited land use

,-'gulation must be found to restrict use, reduce fair market value, and not be one of the land use regulations
exempted from Measure 37. The highlighted regulations below have been found to meet these requirements of
a valid Measure 37 claim:

LAND USE
CRITERIA

DESCRIPTION RESTRICTS
USE?

REDUCES
VALUE?

EXEMPT?

cczo 201 General requirement that all development
conform with the zoning ordinance

Yes Yes No

cczo 210 Prohibiting land divisions into lots or
parcels smaller than the minimum parcel
size required in the applicable zoning
district

Yes Yes No

cczo 604.1 Establishing the five acre minimum parcel
size standard in the RR-S zone

Yes Yes No

Staff recommends the Board of County Commissioners take action to determine the amount, if any, by which
the cited regulations reduced the value of the Claimant's property, and act accordingly to pay just

Pmpensation in that amount, or, in the alternative, to not apply CCZO Sections 201 , 210 and 604.1 .
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W.T. Daivson & Joyce Ruthelene DaqEon
CIay l'tarsr Dahtson & toaraJJle MarLe Dawson,
tllsband and re"ife

, Grantor, corlrEys to
, GraDtee, the followiog described real propedy:

See Exhibit "A" attached.

n77.

THIS II'ISTRTJMENT WILL NOT-4I4q!y USB OF ruE_p_&opERry DESCRTBED rN THIII nrynUUE}rr WYlgl4qq]IoFerPucan-r4 u.t'lo t sE Lq'ws lio-nrcu,enors. BEFoRE srcNrNG oR AccEprtNc rHrstIS!UR-!{Uryl!:, rHE FERso_N 4cQunntE-ree-r-mle-ro rnp-FirdBii? sHouLD cHEcK wrrH rHEAlPiefB!4.IE crrY oR qqqlqy rraNN[.tc oiine,nrnanrr-rci'--vliilrFy ArpRovED usEs AND ToDE'TERMINE ANv IJMITS oN rltwsuTTs acarNsr-ranr',tHA on-ronrisTFnicncss As DEFTNED IN oRs30.930.

The true coNideration for lhis corrcyaace is $ none . (H@qplywirh rtrc requircrcnb of oRs 93.030)

i.i

STATEOF
County of

w.T. Joyce Ruthelene

BEtT REMEMBERED,Thai onns ?t /, _a6y
before me, the undersigned 

" 
f.lotary fubFc iriandff rt . appeared the

tlE'
rrarned

to rDe lo b
to me that thev

s who
execuled the sarne freely and voluntarily.

MEREOR I have hereunro set ury hand and affued my officiat seal the day and year lasr above

arld

INTES]NMONT
writt€IL

My Commissioo Expires
for Oregon
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EXHIBIT (A[

AND w- r. DAr{soNslS'ffi}",'is$T^ry"sR tt8-liifu iffi: ;$33i""" 
DAwsoN

Beglnning at an.iron-pipe at the southeast corner of the Ners p.
91"91 craqL, said polirr-being worlh eg" rz,-siJi-zgia.o teee andsouth 0o 10' wesE ?g2 feet fiom rhe Norbhweut cortui of theJoeiah Fullerron Donation Land craim i" su"ii"""-Ji-arra 26, inTownehip 4 Norrh, Range 2 west, of tte wirii*eil-E l,r.riai"",'
lolumbil Count.y,- Oregon; Ehence South 0o rO; W"sC--iii feet to ararge Btake which ie Ehe southeasE corner of E.he tracc conveyed
!V nucn A. Hoyt, -and-Frank u. rfoyi, co peter peie"on, peter
swanson, peter ,f . orson and challes urickeon ""-l,rii:li, '*4, L892ithence South 88o 35, Wests 2990 f"tt to the SouthweBt corner ofthe .Josiah Fullerton DonaEioa Land Clai_m; tfru".!- ll"itt s" fZ,EasE 257 feeE Eo an i.ron pipe which is the corner- oi-urr. Nelg p.olson tracc; thence North g6o 35, EasE Eo ttre liice-"f ueginni.ng.
EXCEPT TIIE FOL]TOIIITNG :
Beginnlng : * the Southurest corner of the ,Joeiah FullerEonDonation Lanr. Clairr in Townehip 4 North, Range 2 We6t of theWillamette MerJ-dian, Columbia -county, Oregonj Lhence North 3
{gSreee 17 minut.es EasE along the Wist f i.ie 6f eai.i 

-r::--:ii. 
' ?nricraim, a dieEance of 2s7.oo feet to the l:girhwest corner of cncifoyce Rut,helene Dawson tract, as deecribed in County Clerk, srnscrument No. g9-1306; thence North gg degrees 3s minu*es Eastglong the North 1lne of said Dalrson tracc i dl-st,ance of L360.53feet; thence south 3 degrees i.7 minutea west a diEtance of, 2s7.oofeet to Ehe south Line of eaid Fulterron Donati.on r,Jnd claim;chence gouth 88 degreea 35 mlnut.es wese a aiet,ance Ji rreo,srfeet t,o the point of beginnlng.

AISO EXCBPTTNG:
Beginning at che gout,hhreec corner of c,he Josiah FullerconDonation r,and clalm in Townehip 4 Norcb, Range z wesE, willamettseMerj.dian, Columbia County, Oregon,. thence noith 3"2O'i.4; E;;i----along the West line of siid Oonaeion Land Claim a distance of257-oo feet, to the NorEhwest corner of the.toyce Rutherene Daweoncract as deecribed ln County Clerk,,s rnstrumeit fqo. g9_1306;
thence NorLh 88035, EaeC a]--ng'the Norlh line of said Dawgon
EracE a dietance of 1360. s3 feet Eo Ehe Nort,heas! corner of theRobert E. I{ebster tracc ae described in county clerk,s rnstrumentNo. 95-00291 and the true.point of beginning or the parcel hereindeecribed; thence c"ontinuing Norch ggo35, Eist a dislance of86.76 feet; tshence south io2o'!4tr wesE a dietance of.2s2.39 feet
Eo Ehe SouE,h line of said Dawgon lract, thence Sout.h ggo56,18tr
Wesb al.ong saLd South line a dist.ance of 86.?2 fee1 to the
SouEheasts corner of eaid Webster tracb, thence NorEh go21':'4n
East a dietance of 2SL.8S feeE to the Crue polnt of beginning.
SUBJEC? TO:
1. The rights of the public in and to thaE portion of Ehe above
_ propertsy lytng wirhin clie limits of road-s and highways.2. An easement creaEed by instrument, including the-berms andprovisions bhereof dated OcEober 22, L94O and recorded

October 22, I94O in Deed Book 67, page 8?, Records of
Columbia Count.y, Oregon, in favor of United SEaEes of
America for Eransmission lines.

?OGETHER WITH t.he rights of .iranEor Eo that cert.ain Declaracion
of Easement daced the l1th day of January, 1995, and recorded in
Ehe Columbia CounEy, Oregon, records on Ehe 12th day of ,January,
1995, Document. No. 292.
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